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Public Hearing Date: May 18, 2010 
Land Use Action Date: June 22, 2010 
Board of Aldermen Action Date: July 12, 2010 
90-Day Expiration Date: August 16, 2010 

    
DATE:  May 14, 2010 
 
TO:  Board of Aldermen 
   
FROM: Candace Havens, Interim Director of Planning and Development 
  Benjamin Solomon-Schwartz, Senior Planner 
   
SUBJECT: #122-10 HOSSEIN VAHEDI TRUSTEE 33-35 HIGHLAND AVENUE 

REALTY TRUST petition for a SPECIAL PERMIT/SITE PLAN APPROVAL 
and EXTENSION of NONCONFORMING STRUCTURE/USE to AMEND 
special permit/site plan #127-87(2) to relocate two parking spaces, to waive 
minimum parking stall dimensions, to allow parking in the setback, and to 
decrease the legally nonconforming minimum open space at 35 HIGHLAND 
AVENUE. Ward 2, NEWTONVILLE, on land known as Sec 24, Blk 9, Lot 28 
containing approx 8,133 square feet of land in a district zoned MULTI 
RESIDENCE 1. Ref: Sec 30-24, 30-23, 30-21(a)(2)(b), 30-21(b), 30-19(h)(1), 30-
19(m) of the City of Newton Rev Zoning Ord, 2007. 

 
CC:  Mayor Setti D. Warren 
 

The purpose of this memorandum is to provide the Board of 
Aldermen and the public with technical information and 
planning analysis which may be useful in the special permit 
decision making process of the Board of Aldermen.  The 
Planning Department's intention is to provide a balanced view 
of the issues with the information it has at the time of the 
public hearing.  There may be other information presented at 
or after the public hearing that the Land Use Committee of the 
Board of Aldermen will want to consider in its discussion at a 
subsequent Working Session. 
 

 

Telephone 
(617)-796-1120 

TDD/TTY 
(617) 796-1089 

Fax 
(617) 796-1142 

Setti D. Warren 
Mayor 

CITY OF NEWTON, MASSACHUSETTS 

Department of Planning and Development 
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EXECUTIVE SUMMARY 
 

The petitioners propose to add a driveway to the site of a four-family residence and to relocate two 
parking spaces from the rear of the site to the driveway. The proposal requires a special permit to 
increase the nonconformity with regard to open space (decreasing the open space from 47.5% to 
38.5% where 50% is required), to locate one parking space within a side yard setback, and to amend 
the site plan previously approved by special permit. The Planning Department is concerned that the 
proposed site plan will inevitably lead to more parking stalls than allowed by a previous variance on 
the combination of this lot and the adjacent lot to the east. In addition, the Planning Department is 
concerned about the loss of open space on the site. The Planning Department recommends changes 
to the site plan, detailed below, that would allow the petitioner to accomplish his goals without 
decreasing the open space on-site or causing excessive parking on the lot. 

View of residence (left) and view of side yard proposed 
for conversion to driveway (right) 
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I. SIGNIFICANT ISSUES FOR CONSIDERATION 

When considering this request, the Board should consider the following criteria: 
 Is the proposed site plan more detrimental than the existing site plan given the 

increase in nonconformity with regard to open space? 
 Is the proposed waiver from parking requirements, allowing undersized stalls and 

allowing one stall in the side setback, in the public interest or the protection of 
environmental features? 

 Is literal compliance with the provisions of the ordinance impractical due to the 
nature of the use or the conditions of the lot? 

 
II. CHARACTERISTICS OF THE SITE AND NEIGHBORHOOD 

A. Neighborhood and Zoning 

The property is located in Newtonville, one block west of Walnut Street and the 
heart of the Newtonville village center. It is located within a Multi Residence 1 
District (SEE ATTACHMENTS “A” AND “B”). The neighborhood has a mix of uses, 
including businesses along Walnut Street and residences on Highland Avenue, as 
well as a church on the street. Adjacent to the subject property is a multi-family 
building that was formerly in common ownership with the subject property. The 
rear of the site abuts the Austin Street municipal parking lot. The remainder of the 
street is characterized by a mix of one- and two-family residences. This 
neighborhood was originally subdivided for development in the mid- to late-
nineteenth century. 

 
B. Site 

  The 8,133 sq. ft. site currently contains one four-family home on a relatively flat site. 
The site was formerly in common ownership with the property to the east. A 
driveway adjacent to this lot provides access to four parking stalls on the site that are 
deeded to the adjacent condominium and to several parking spaces in the rear. The 
rear parking area includes a two-car garage and parking area in front of the garage. 
Although only two spaces are delineated on an existing conditions plan in front of 
the garage, the Planning Department has seen four cars parked in that area. The 
current site plan and number of dwelling units on the lot and the adjacent lot were 
allowed by a special permit through Board Order #127-87(2) and variance #8-88 
(SEE ATTACHMENTS “C” AND “D”). 

 
III. PROJECT DESCRIPTION AND ANALYSIS 

A. Land Use 

No change of use is proposed. 
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B. Building and Site Design 

The petitioners do not propose any changes to the existing four-family wood-
framed house. The petitioner propose to relocate two parking spaces from the rear 
of the site to the side of building, adding a curb cut along Highland Ave that would 
provide direct access to those two stalls. He proposes to remove the two stalls 
outside of the garage in the rear but does not propose any physical changes to the 
rear yard.  

Although the proposed plan only shows four stalls on-site, the Planning Department 
is very concerned that the proposal will lead to an excess of four cars parked in 
these areas of the lot. In particular, this result would violate condition #1 of a 
previously variance for the site that limits the parking on the two sites to 20 or 
fewer stalls. If there are more than four de facto stalls on the site, this would violate 
the condition of the variance. In addition, by adding the additional driveway 
without altering the rear parking area, this proposal leads to an increase in the 
nonconformity with regard to open space. During previous conversations with the 
petitioner, the Planning Department discussed various alternate arrangements that 
would avoid these impacts. The petitioner chose not pursue other avenues. 
However, the Planning Department recommends that the petitioner make several 
changes to the rear parking facility to ensure that the number of parking stalls 
does not exceed the number allowed by variance and to prevent a reduction in 
open space on-site. The Planning Department recommends the demolition of the 
garage and the removal of excess pavement in the rear of the lot, allowing space for 
only two conforming stalls in that area. In addition, the Planning Department 
recommends fencing or landscape screening at the end of this parking area to 
prevent additional parking on the yard. If these changes were combined with a 
slightly narrower curb cut and driveway, Planning Department calculations indicate 
that the open space ratio could remain at 47.5%. 

The petitioner has stated that the primary goal of the project is to ensure four 
independently accessible stalls for the four units in the building. These 
recommended changes would meet the petitioner’s requirements while avoiding the 
negative consequences highlighted regarding open space and over-parking the lot. 
If the petitioner agrees to the recommended changes, the Planning Department 
would not be concerned with the location of a single parking stall in the side yard 
setback.  

 



Petition No. 122-10 
Page 5 of 6 

 

 

C. Landscape Screening and Lighting 

There is existing landscaping along the lot line to the west. The petitioners have not 
proposed any additional landscape screening as part of the project. The Planning 
Department recommends that, if the landscaping is removed or dies in the future, 
the petitioner replace it with landscaping along the lot line. 

 
IV. COMPREHENSIVE PLAN 

The 2007 Newton Comprehensive Plan encourages preservation of existing 
neighborhoods.  The Planning Department believes existing site plan would be 
detrimental to the character of the neighborhood by leading to an excess of parking stalls 
and reducing available open space. The site plan amendments recommended above could 
enable the petitioner to meet his goals while preserving the character of the 
neighborhood. 
 

V. TECHNICAL REVIEW 

A. Technical Considerations (Section 30-15 and 30-19).  The Zoning Review 
Memorandum, dated March 25, 2010 (SEE ATTACHMENT “E”), provides an 
analysis of the proposal with regard to Section 30-15, Table 3, and Section 30-19.  
A special permit is required to increase the nonconformity of the lot with regard to 
open space. In addition, a special permit is required to locate one parking space 
within the side setback and to provide parking spaces with dimensions below those 
specified in 30-19. Finally, a special permit is required to amend the site plan 
previously approved through special permit 127-87(2). 

  
B. Other Reviews 

1. Engineering.  As of the completion of this memo, the Engineering Department 
has not completed its review of the drainage and engineering information 
provided for this project. The completion of the Engineering Department 
review is expected prior to the Public Hearing. 

2. Fire Department. The proposed parking changes will not alter fire access to 
the existing residence, and no fire accessibility review is necessary. 

 
VI. ZONING RELIEFS SOUGHT 

Based on the completed zoning review, dated March 25, 2010 (SEE ATTACHMENT “E”), the 
petitioner is seeking approval through or relief from: 
 

 Section 30-19(h) and (m) to reduce dimensions of parking stalls and to allow parking 
in side setback 

 Section 30-21(a)(2)(b) and (b), to increase nonconformity with respect to minimum 
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open space 
 Section 30-23, for site plan approval and to amend the site plan associated special 

permit #127-97(2) 
 Section 30-24, for approval of special permit 

 
VII. Summary of Petitioner’s Responsibilities 

At the Public Hearing, the petitioner should respond to the suggestions regarding the site 
plan, including the recommendation to remove the garage and excess pavement in the rear of 
the site. 
 

ATTACHMENTS 

ATTACHMENT A: Zoning Map  
ATTACHMENT B:  Land Use Map 
ATTACHMENT C:  Special Permit, Board Order #127-87(2) 
ATTACHMENT D:  Variance #8-88 
ATTACHMENT E:  Zoning Review Memorandum, dated March 25, 2010 
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City of Newton, 
Massachusetts

33-35 Highland 
Avenue

and Vicinity

The information on this map is from the Newton 
Geographic Information System (GIS). The City of 
Newton cannot guarantee the accuracy of this 
information. Each user of this map is responsible 
for determining its suitability for his or her intended
purpose. City departments will not necessarily 
approve applications based solely on GIS data. 
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Zoning Review Memorandum 

 
Dt: March 25, 2010 
 
To: John Lojek, Commissioner of Inspectional Services 
 
Fr: Eve Tapper, Chief Zoning Code Official 
 Candace Havens, Interim Director of Planning and Development 
  
Cc: Hossein Vahedi, Trustee 33-35 Highland Avenue Realty Trust 
 Ouida Young, Associate City Solicitor 
 
RE: Request to allow waiver of parking standards. 
 

Applicant: 33-35 Highland Avenue Realty Trust  
Site: 35 Highland Avenue SBL: Section 24, Block 9, Lot 28 
Zoning: MR-1 Lot Area: 8,133 square feet 
Current use: Four-family residence  Proposed use: Four-family residence with 

additional parking 
 
Background:  
The subject property consists of an 8,133 square foot lot currently improved with a four-family 
structure that was legalized through a use variance issued by the Board of Zoning Appeals on March 
25, 1988 (Petition #8-88).  The subject property and an abutting property (25-31 Highland Avenue) are 
also regulated by a special permit issued by the Board of Aldermen on November 2, 1987 (Board 
Order #127-87(2)). Both of these approvals were obtained when the properties were in common 
ownership.  
 
The site plan approved with both the special permit and the variance shows a parking configuration 
whereby four parking spaces along the east side of the subject structure and located on the subject lot 
are for the exclusive and perpetual use of the adjacent property (25-31 Highland Avenue).  This 
parking arrangement has been formalized with a “Declaration of Covenants, Restrictions and 
Easements” signed and dated August 15, 1988.  The site plan also depicts four tandem parking spaces 
(two outdoor spaces behind the two spaces in a detached garage) in the rear of the property for use by 
the tenants of the subject property.  The special permit, use variance and covenant all commit owners 
of both properties to providing parking in perpetuity.   
 
The two properties are no longer in common ownership. The current owner of the subject property 
wants to relocate the two outdoor tandem parking spaces at the rear of the property to the west side of 
the existing structure outside of the front setback.   
 
Administrative determinations: 
1. Condition #1 of the approved use variance (Petition #8-88) limits the number of parking spaces on 

the joint sites to 20 or less.  The parking layout approved by the Director of Planning and 
Development as required by the variance shows 19 parking spaces.  The current application 
requests the relocation of two parking spaces but the total number of on-site spaces remains 19.  
This configuration does do not require an amendment to the variance.  However, while the 
submitted plans include a note that the tandem parking spaces are to be removed, there is no 
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indication that pavement will be removed from these spaces.  In fact, the pavement cannot be 
removed because it provides access to the parking spaces in the garage.  If the applicant is allowed 
to locate the parking as proposed on the submitted plans, there must be a condition that no parking 
will be allowed on the driveway outside the garage.  This would likely be a problem to enforce, but 
if this area is ever used for parking the total number of spaces on the site would be 21, more than 
the 20 or less allowed by the variance.   

 
2. The approved site plan showing 19 parking spaces is also referenced in the 1987 special permit for 

the properties (Board Order #127-87(2)).  The applicant must receive approval from the Board of 
Aldermen for an amendment to the site plan for the old special permit.  This amendment process 
can be completed in conjunction with the special permit process required for other aspects of the 
project (see below). 

 
3. The property is in the MR-1 zone and must comply with the dimensional standards of Section 30-

15, Table 1 for a pre-1953 lot (see chart below).   
 
M R-1 Zone Required/Allowed Existing Proposed 
Lot size 7,000 sq. ft. 8,133 sq. ft. No change 
Frontage 70 feet 80.4 feet No change 
Setbacks 

 Front 
 Side 
 Rear 

 
25 feet 
7.5 feet 
15 feet 

 
28.9 feet 
10.9 feet 
21.6 feet 

 
No change 
No change 
No change 

Max. Lot Coverage 30% 29.5% No change 
Min. Open Space 50% 47.5% 38.5% 
 
4. The subject property is legally nonconforming with respect to Minimum Open Space.  The 

proposed addition will increase this nonconformity.  The proponent needs a Special Permit from 
the Board of Aldermen under Sections 30-21(a)(2)(b) and 30-21(b). 

 
5. In order to keep the proposed relocated parking spaces outside of the front setback, the owner has 

sited the spaces to the west of the building where there is a pinch point between the structure and 
the property line of 17 feet.  It is impossible to locate two dimensionally compliant parking spaces 
in this area.  Therefore, the applicant is requesting a waiver from the provisions of Sections 30-
19(h)(2)(a) and (b), Minimum Dimensions of Parking Stalls.  This is allowed with a special permit 
from the Board of Aldermen under Section 30-19(m).    

 
6. Section 30-19(g)(1) prohibits parking in the front or side setbacks.  The site plan submitted shows 

parking in the side setback. The petitioner must obtain a special permit from the Board of 
Aldermen per Section 30-19(m) to allow the proposed parking layout. 
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7. See “Zoning Relief Summary” below: 
 

        Zoning Relief Summary 
Ordinance     Action Required 
 General  
 Amend site plan associated with 1987 special permit Board of Aldermen
 Site  
§30-21(a)(2)(b), 
30-21(b) 

Increase nonconformity with respect to Minimum Open 
Space 

SP per §30-24 

 Parking  
§30-19(h)(2)(a) & 
(b), 30-19(m) 

Reduce dimensions of parking stalls SP per §30-24 

§30-19(h)(1), 
§30-19(m) 

Allow parking in side setback. SP per §30-24 

 
Plans and materials reviewed:  

 “Topographic Plan of Land Newton, Massachusetts showing proposed conditions are #33-35 Highland Avenue” 
dated March 17, 2010, signed and stamped by Stephen E. Poole, Registered Professional Engineer and Joseph R. 
Porter, Professional Land Surveyor 

 “Area Plan of Land, Newton, Massachusetts, at #33-35 Highland Avenue,” dated March 17, 2010, signed and 
stamped by Joseph R. Porter, Professional Land Surveyor 

 Special Permit Board Order #127-87(2)  
 Use Variance #8-88 from the Board of Zoning Appeals 
 “Declaration of Covenants, Restrictions and Easements” dated August 15, 1988 

 




